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CHANDLER, J., FOR THE COURT:
1. Oliver Johns, Jr., was convicted of aggravated assault. After Johns lost his direct apped, the
Mississippi Supreme Court granted his application to proceed with post-conviction relief. In this motion,
Johns dleged that the presence of dibi witnesses would have changed the outcome of histrid, and hedso
adleged ineffective assstance of counsel. After an evidentiary hearing was held, the Circuit Court of Pike
County denied Johns's motion for post-conviction relief. Johns appeds, raising the following issues.

I. WHETHER THE CIRCUIT JUDGE ARTICULATED THE CORRECT STANDARD WHEN HE
DENIED POST-CONVICTION RELIEF



I1. WHETHER THE CIRCUIT JUDGE ERRED IN DENYING JOHNS' S MOTION FOR POST-
CONVICTION RELIEF

1. WHETHER THE CIRCUIT JUDGE ERRED IN RELYINGON PERSONAL KNOWLEDGE OF
THE CHARACTER OF OLIVER JOHNS, JR'S TRIAL ATTORNEY WHEN REACHING HIS
FACTUAL FINDINGS
12. Finding no error, we affirm.

FACTS
113. Thiscasearosefromanincident onMarch 28, 1996. While Kendal Jeffersonwas driving, hewas
struck with bullets fired by someone from a car that was dlegedly driven by Oliver Johns, . The grand
jury indicted Oliver Johns, Jr., for one count of aggravated assault and one count of shooting into a motor
vehide At trid, Jefferson tetified that prior to the shooting he passed a vehide and saw Johns driving;
another manwas inthe passenger seat. According to Jefferson’ stestimony, Johns s vehicle followed him,
and shots were fired from Johns's car into Jefferson’s car. Jefferson did not know who actudly did the
shooting, but he knew that the shots were fired from the vehicle driven by Johns.
14. Johns denied following Jefferson. According to his testimony, he was & home with his daughter
a thetime of the shooting. Even though Johns daims that dibi withesseswere able to testify on his behdf,
the only witness cdled by the defense was Oliver Johns, J. The jury returned a guilty verdict on
aggravated assault and was unable to return a verdict on the charge of shooting into amotor vehicle.
5. Johns appeded the tria court’s conviction. The Mississppi Court of Appeds affirmed the
conviction, and the Mississppi Supreme Court denied certiorari. Johnsv. State, 746 So. 2d 947 (Miss.

Ct. App. 1999). After arulingon hisdirect apped, the Mississppi Supreme Court granted hisgpplication

for leave to proceed with amotion for post-conviction relief.



T6. In Johns' s motion for post-conviction rdief, an evidentiary hearing was held in the Pike County
Circuit Court. Theissuesraised in Johns's motion for post-conviction relief were whether the testimony
of dibi witnesses could have changed his conviction, and whether Johns's attorney provided effective
assistance. Thesetwo issueswere not raised on direct apped. Three witnesses testified that they saw
Johns walking in the neighborhood with his daughter at the approximate time of the shooting.  All three
witnessestestified at the evidentiary hearing and were willing to testify at Johns stria asto hiswhereabouts,
but none of them were contacted by Johns's attorney.

17. Thedrcuit judge denied Johns smationfor post-convictionreief and found that Johnshad received
effective assstance of counsdl. The judge relied in part upon his persond knowledge of the atorney’s
character and veracity. In reaching the conclusion that Johns had not met his burden of proof for post
convictionrelief and in concluding that Johns received effective ass stance of counsd, the judge applied the
standard of “reasonable probability that the outcome would be different.”

ANALYSIS

. WHETHER THE CIRCUIT JUDGE ARTICULATED THE CORRECT STANDARD IN ITS
DENIAL OF POST-CONVICTION RELIEF

118. Post-conviction relief shal be granted when there is evidence of materia facts, not previoudy
presented or heard, that requires vacation of the convictionor sentence. Miss. Code Ann. 8 99-39-5(1)(e)
(Supp. 2004). Post-conviction relief should be granted when the petitioner has made this showing by a
preponderance of the evidence. Turner v. Sate, 673 So. 2d 382, 384 (Miss. 1996). Thedcircuit court
judge did not use the preponderance of the evidence standard in denying Johns's motion for post-
conviction relief. As heissued his ruling from the bench, he stated as follows. “I smply cannot say under

the testimony that | have heard today that there is a reasonable probability that the outcome would be



different. Reasonable probability. Not just achance, but areasonable probability that the outcomewould
be reversed.”

T9. A party has established a case through preponderance of the evidence when he has demonstrated
that there is a greater than fifty percent probability that the facts which support hiscase aretrue. Satev.
Oliver, 856 So. 2d 328, 331 (17) (Miss. 2003). Reasonable probability, by contrast, is a much more
lenient showing. In order to show reasonable probability, the mover must merely show “a probability
auffident to undermine confidence in the outcome.” Davis v. Sate, 743 So. 2d 326, 334 (15) (Miss.
1999) (quoting Mohr v. State, 584 So. 2d 426, 430 (Miss. 1991)). While the circuit court judge used
theincorrect standard in denying Johns' s mation for post-convictionrelief, thisincorrect standard resulted
in no prgjudice to Johns.

I1. WHETHER THE CIRCUIT JUDGE ERRED IN DENYING JOHNS S MOTION FOR POST-
CONVICTION RELIEF

710. To succeed in a ptition for post-conviction reief, the defendant bears the burden of proving by
apreponderance of the evidencethat he is entitled to post-convictionrdief. McClendonv. State, 539 So.
2d 1375, 1377 (Miss. 1989). On apped, the appropriate standard of review for denia of a post-
conviction relief after an evidentiary hearing isthe clearly erroneous standard. Reynoldsv. State, 521 So.
2d 914, 918 (Miss. 1988).

A) Whether Johns showed by a preponderance of the evidence the existence of facts that required the
vacation of sentence

11. Tedimony at trid showed that the aggravated assault for which Johns was convicted happened
some time between 8:00 p.m. and 8:30 p.m, according to the victim’'s testimony. The police received a

cdl that there had been a shooting at 8:19 p.m. In the time after Johns lost his direct appedl, three of



Johns sneighborsgave afidavitsand testified at the evidentiary hearing that they saw Oliver Johns, ., in
his front yard with his daughter some time between 8:00 p.m. and 8:30 p.m.

112.  Reginad Nunnery, one of Johns's neighbors, held a cookout on the evening of March 28, 1996.
Mr. Nunnery began his cookout at 8:00 p.m. At 8:15 p.m., he saw Johns with his daughter and invited
them to the cookout. At that time, Mr. Nunnery was busy making preparations to start grilling and asked
Johns to go to the convenience store to buy some refreshments for him. Johnswalked to the convenience
store and returned fifteen to twenty minutes later, with the refreshments Mr. Nunnery requested.  After
Johns ddlivered the refreshments, he returned to hishome.  Although Johns told Mr. Nunnery he would try
to come back to the cookout, he never did. Mr. Nunnery was sure that he saw Johns after 8:00 p.m. on
the night of the incident because, when he grills, he dways sarts the fire a 8:00 p.m.

13. Mrs Nunnery dso tedtified at the evidentiary hearing that she saw Johns between 8:15 p.m. and
8:30 p.m. Shewas poditive that she saw Johns between 8:15 p.m. and 8:30 p.m. because she noted the
time onthe watch she was wearing. She saw Johns after he had returned fromthe convenience store. She
tedtified that they were dmost finished grilling a thistime.

14. Katie Magee was dso a neighbor who had seen Johns that night. Shewasgitting in her back yard
that evening. She saw Johns coming from the direction of the convenience store. Magee noticed nothing
unusud about Johns's behavior or demeanor. She and Johns had a conversation that |asted three or four
minutes. After their conversation, Johns walked inthe directionof the Nunnerys house. All these events
happened shortly after 8:00 p.m., according to her testimony.

115. The trid judge found the testimony of these three dibi witnesses to be suspicious. On April 2,
1996, police officersinterviewed Johns regarding the eventsthat |ed to the shooting. He stated that hewas

a home with his young child, but he also said there were no witnesses to verify hisaibi. Even though dl



of Johns's potentid dibi witnesses showed a willingness to tedify, they made no efforts whatsoever to
contact the police to inform them that the State was wrong in indicting Johns.  The respectivetestimonies
from Mr. and Mrs. Nunnery contradict each other. While Mr. Nunnery testified that Johns went to the
convenience store as he began grilling, Mrs. Nunnery testified that the food was nearly cooked by the time
Johns returned from the store. Mrs. Nunnery testified that the chickenwas s ow-cooked, which suggests
that the chicken took much longer to cook than the fifteenminutesit took Johns to go to the convenience
store.

716. At the evidentiary hearing, the memories of dl three of the potentia aibi witnesses proved to be
faulty. Their faulty memories create doubts as to their effectiveness when caled upon to testify as to
whereaboutson a specific day a a pecific time. Eventhough they claimed to remember the specific date
and the specific time they saw Johns, they could not remember the month they signed their affidavits that
indicated their willingnessto serve as dibi witnesses. Mr. Nunnery testified that he interviewed with the
attorney who prepared Johns sappeal inApril, 1996, but that attorney was not involved withthe case until
November, 1996. Even though Mr. Nunnery testified that he was sure it was 8:00 p.m. when he started
grilling because he dways sarts grilling a 8:00 p.m., the trid judge noted that it is very suspicioustha a
person would dways start cooking at exactly the same time. Mrs. Nunnery admitted at the evidentiary
hearing that she has afaulty memory. Magee could remember the day and time she saw Johns, but she
could not remember the time her neighbors started setting up for the cookout. She d<so failed to recdl
whenshe learned that Johns had been sentenced. Findly, she could not remember the name of the attorney
who discussed the case with her prior to the testimony at the evidentiary hearing.

17.  The three dibi witnesses might have led the jury to acquit Johns. However, at the evidentiary

hearing the testimony of al three witnesses was impeached, and their memories proved to be unreligble.



The effectiveness of these witnesses depends solely on their credibility as to whether they saw Johns

between 8:00 p.m. and 8:30 p.m. on March 28, 1996. The testimony they gave at the evidentiary hearing

casts doubt on this credibility. None of the dibi witnesses saw Johns for any longer than a few minutes
during that evening. Thetrid judge would be adle to grant Johns's application for post-conviction relief

only if Johns could prove by a preponderance of the evidence that the outcome of his convictionwould be
different. While the trial judge conceded that the presence of the alibi witnesses might have led to a
different jury verdict, he was unable to hold that the presence of these witnesses, by a preponderance of

the evidence, would have changed the outcome.* Based on our review of thewitnesses' testimony, weare
unable to find an abuse of discretion on the part of thetrid judge in making thisruling. We are required

to affirm.

B) Whether Johns proved thet trid counsel was ineffective

118. Thereisatwo-part test for dams of ineffective assistance of counsd. Firgt, aconvicted defendant

must identify the acts or omissions that are aleged not to have been the result of reasonable professiona

judgment. Second, the defendant must show that these acts or omissions prgudiced his defense.

Strickland v. Washington, 466 U.S. 668, 687 (1984). The burden of proof rests with Johns, and the

dleged deficiency is measured within the totdity of the circumstances. Hiter v. State, 660 So. 2d 961,

965 (1995). A presumption exists that the attorney’s representation was competent, with a strong

presumption that the attorney's conduct fdl within the wide range of professona assistance. Id. (dting

Carney v. State, 525 So. 2d 776, 780 (Miss. 1988); Gilliard v. State, 462 So. 2d 710, 714 (Miss.

1985)). Appellate review of counsd’s performanceis “highly deferentid.” Strickland, 466 U.S. at 689.

Thetrid judge actualy used a “reasonable probability” standard, which, as we explained, isa
lower standard than preponderance of the evidence.
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119.  Therecord confirmsthat Jacksonfailed to request apreiminary hearing , filed no pretrid motions,
filed no discovery requests, filed no requests for information regarding character evidence to be used at
trid, and filed no notice of an dibi defense. Johns s attorney admitted in his testimony & the evidentiary
hearing that he was unable to remember some of the detalls pertaining to his representation of Johns. He
was unable to locate Johns's file and could not remember whether he was hired prior to Johns being
indicted. He dso could not recal whether he dlowed Johns to inspect the physical evidence prior to the
trid.
920. Inhisbrief, Johns dlegesthat his attorney met withhimat McDonald’ sonly threetimesbefore tridl.
Hedlegesthat these medtings were short, and the only topic that was di scussed was payment of atorney’s
fees. Thetestimony from Johns sattorney, however, indicatesthat Johnsand hisattorney conferred severd
times before trid, and dso shows that Johns and his attorney talked on the phone frequently. Testimony
a the evidentiary hearing confirms that Johns's father, Oliver Johns, Sr., met with Johns's attorney twice,
but there was no testimony regarding the exact frequency of meetings with Oliver Johns, J.
721. Johnsdamsthat Jackson rendered ineffective assstancein falling to cdl dibi witnesses, infailing
to file notice of dibi, and in presenting no evidence of Johns's dibi. Johns provided his atorney with al
the information his attorney needed to contact and interview the witnesses who testified at the evidentiary
hearing. Johns clamsthat he repestedly asked his attorney to use thisinformation in Johns's defense and
expected his attorney to use thisinformation at trid.

722.  Whileitistruethat Johns's atorney never interviewed the dibi witnesses Johns requested, at the

evidentiary hearing Johns sattorneyindicated that he had a very good reasonfor declining to interview these

particular witnesses. The attorney refused to interview these clients because he believed the witnesses

testimony was perjured testimony, based onthe information Johns gave his attorney.  For thisreason, we



are unable to hold that Johns s attorney falled to render ineffective assstance of counsd for failure to cdl
suchdibiwitnesses. Furthermore, Johns slawyer persondly came to the neighborhood where the shooting
took place and talked to anumber of people to seeif they could recal what happened or could provide any
testimony pertaining to the case. After this investigation, he decided that these potentid witnhesses would
not be hdpful. It isnot afavored practice to clam ineffective assistance of counsal by complaining that the
attorney falled to cal witnesses, because the presentation of witnessesisamatter of trid srategy. Boyd v.
Estelle, 661 F.2d 388, 390 (5th Cir. 1981). Complaintsthat fal within the redm of trid strategy cannot
gveriseto an ineffective assstance of counsd dam. Howard v. State, 853 So. 2d 781, 796 (147) (Miss.
2003) (quoting Jackson v. Sate, 815 So. 2d 1196, 1201 (12) (Miss. 2002)). Johns claims that his
counsel rendered ineffective assstance of counsdl because Johns wasthe only witnesswho testified at trid.
We are unable to hold that the refusal to call dibi witnesses rendered Johns's counsdl ineffective?

923.  One of the omissons Johns charged his attorney withwas afalureto conduct a preiminary hearing.
The purpose of aprdiminary hearingis to assess whether the State has a strong enough case to warrant an
indictment. Once a defendant has been indicted, that questionbecomesmoot. Sandersv. State, 847 So.
2d 903, 907 (122) (Miss. Ct. App. 2003). Mississippi law does not guarantee a prdiminary hearing after
the defendant is released onbond, under Uniform Rule of Circuit and County Court Practice 6.05. Johns
was dready released on bond whenhisattorney was hired. Therefore, there was no error inthe atorney’s

failure to conduct a preliminary hearing.

2Johns dso daims that his atorney was ineffective for failing to make an opening satement a
tria. An attorney’ s decision not to deliver an opening Statement is considered a strategic decison.
Cabello v. Sate, 524 So. 2d 313, 318 (Miss. 1988) (quoting Gilliard v. Sate, 462 So. 2d 710, 714
(Miss. 1985)).



924. The State intended to use character evidence againgt Johns at trid. Johnsclaimed that hisattorney
was ingffective for not inquiring about the specificsof this character evidence. However, there was a good
reason for not evauating this character evidence beforetrid. The proceduresin place in the Pike County
Circuit Court make moot aninquiry into the specifics of the character evidence before the trid isheld. The
Pike County Circuit Court does not address character evidence until the time aparty seeksto present it into
evidence, at the trid. Thus, motions to suppress character evidence are futile because the judge will not
evauate this evidence until trial, outsde the presence of ajury.
125. Thetrid judge Sgned an omnibus order requiring the prosecutionand defense to meet and discuss
issues such as discovery, witnesses who will testify, and setting a tria date. Johns was present at this
mesting.® Johns's attorney reviewed al of the State’ sevidence. The State' s evidence gave no indication
of any potentid dibi witnesses. At this meeting, whichwas hdd on October 10, 1996, the date of the trid
was set for November 9, 1996. Although Johns dams not to have known about the date of the trid until
9:00 p.m. the night before the trial, Johns was in the room when the trial date was .
926. Johnschargedhisattorney withineffective ass stance of counsd for faling to file discovery requests
from the State. There was no reason to file such a request because Johns's attorney requested and
obtained the State' sfile. He had dl the information the State had and was aware of dl discovery evidence
favorable to Johns from the omnibus meeting. Johns dlegesthat his atorney did not review the State's
discovery file with him, but Johns s attorney specificaly remembers reviewing the Stat€ s file with Johns.
927. Johnsdlegesthat his atorney rendered faulty advice regarding the acceptance of the State’ s plea

bargain. He says that hisattorney did not discuss the State’ s plea bargain with him until the morning of the

3Johns s attorney actually could not remember for sure whether Johns was present, but he
assumes Johns was present, because circuit court judges highly recommend that the defendant be
present at the omnibus meeting.
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trid. According to Johns, his attorney told Johns that they were certain to win at trid because the State
had no evidence againg Johns. Asaresult of thisadvice, Johnsrefused the offer. Johns sattorney denies
having told Johns that the State |acked credible evidence, and assertsthat he informed Johns of the State’s
plea bargain long before the trid took place.

128.  Johnssattorney testified that he follows a standard procedure with each of his clients whenever
the State submits apleabargain. He dways submitsthe pleabargainto hisdient and prefacesany advice
with an advisement that the decision to accept or regject a guilty plearests solely with the client. He then
explans the possble maximum sentences if his dient decides not to plead guilty, and explains the
procedures that follow if his client decides to accept the guilty plea. He remembers specificaly speaking
with Johns about the State’ s offer. During the conversation, Johns responded that he was innocent, and
was very inggent in hisrefusd to plead guilty to acrime he damed he did not commit.

929. Johnsdams hisattorney faledto prepare him to testify for trid, but Johns's attorney says he has
aprocedure for preparing his clientsto testify. First, he goes over the entire case with hisclients. Then,

he interrogates his dients as though he is the prosecutionand asks his clients questions that the prosecution
islikely to ask. He specificaly rememberspreparing Johnsfor trid inthisway, dthough he did admit that
he could not remember where these preparations took place or who else was present.

130.  Thetesimony of Johns sattorney at the evidentiary hearing contradicted many of the assgnments
of error Johns dleges in his motionfor ineffective assistance of counsdl. Johnsalegesthat hisattorney met
with him only three times for short periods of time that Johns never had the opportunity to review the
discovery materids recelved fromthe State; that his attorney never discussed whether Johns would testify
a trid; that his attorney gave himfaulty advice which caused him to regect the State' s offer to plead guilty;

that Johns did not know when the trid would be hed urtil the evening of thetrid; thet his atorney falled

11



to inform Johns that no dibi witnesses would be caled; and that hisattorney faled to discuss trid strategy
withJohns* Johns sattorney refuted each of these dlegations, athough he was unable to remember many
of the detalls concerning his representation of Johns. The circuit court judge' s decison to hold Johns's
counsel to be effective wastherefore based largdly on credibility. Issuesof credibility arefor thetrid court,
not this Court, to resolve. Jackson v. State, 778 So. 2d 786, 789 (116) (Miss. Ct. App. 2001). The
judge weighed the evidence and concluded that the testimony of Johns's attorney was credible. We are
unable to find an abuse of discretion in the circuit court judge' s holding that Johns's attorney rendered
effective assstance of counsd.
131. Thereis no need to discuss whether Johns s attorney’ s performance as counsel prejudiced the
defense. If the post-conviction gpplication fails on ether of the Strickland prongs, the proceedings end.
Neal v. Sate, 525 So. 2d 1279, 1281 (Miss. 1987).
[1l. WHETHER THE CIRCUIT JUDGE ERRED IN RELYINGON PERSONAL KNOWLEDGE OF
THE CHARACTER OF OLIVER JOHNS, JR'S TRIAL ATTORNEY WHEN REACHING HIS
FACTUAL FINDINGS
132. Whenthe drcuit court judge held that John’ s attorney provided competent assistance of counsd,
he rdlied in large part upon his persona knowledge of the attorney’ s character and veracity. He Stated:

| have seen [Oliver Johns, J.’s atorney] try enough casesinthe Court that if he knew of

an dibi witness, he would go and talk to them. The trids that he's tried in my Court,

there’ sabsolutely no doubt about [Oliver Johns, Jr.’ sattorney’ § truthand veracity. | have

yet to find John tell me anything that didn’t add up or didn’t, you know, wasn't so. And

I’ve seen him, his win-loss ratio is as good as any attorney in this county as far as the

number of casesthat hewins. | can't bdieve that he would know of an dibi witness and
would not go tak to the dibi witness and put the dibi witness on the stand.

“Oliver Johns, Jr. did not tetify at the evidentiary hearing. Al of his dlegaions came from an
afidavit.

12



133.  Johnsarguesthat these comments makeit clear that the judge had a ready formed an opinion about
the qudity of legd services Johns's attorney rendered. Johns believesthese strong opinions about Johns's
attorney should have required the judge to recuse himsdf. Thetest for recusd isasfollows “A judgeis
required to disqualify himself if areasonable person, knowing al the circumstances, would harbor doubts
about his impartidity.” McGee v. Sate, 820 So. 2d 700, 711 (133) (Miss. Ct. App. 2000) (quoting
Missssppi Code of Judicid Conduct Canon 3 (1995)). We are unable to find evidence that the circuit

court judge showed any signs of biasin favor of Johns sattorney. The judge gpparently knew about the
atorney’s reputation solely through the attorney’s trying cases within the judge's court. Thisis not a
judtifiable reason for recusal.

134. The hearing judge at the evidentiary hearing was the same judge who presided over Johns strid.

The clam for ineffective assstance was in regards to atria that happened nearly sevenyears prior to the
evidentiary hearing. Johns sattorney understandably remembered only afew detailspertaining tothiscase,

and the prior experiences Johns sattorney had withthe tria judge necessarily cameinto play. Thereisno

error for the judge to rely in part uponhis prior experienceswith Johns s attorney. “ Some of the time the
ungpoken intangible may bethe judge's perception of the [attorney] arisng from past experience. The fact
that the judge spoke about this on the record does not by itself cause usto find error.” Collinsv. State,

817 So. 2d 644, 656 (1132) (Miss. Ct. App. 2002). Likewise, weareunabletofind error inreying onthe
past experiencesthe tria judge had with Johns's attorney in deciding whether Johns's attorney rendered
effective assstance of counsd. Defense counsd’s generd reputation and experience can be a rlevant

congderationthat ajudge may consder. Leatherwood v. State, 473 So. 2d 964, 971 (Miss. 1985). We
are unable to reverse the circuit court judge for basing his opinions in part upon the reputation of Johns's

atorney. Therefore, this assgnment of error iswithout merit.
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135. THEJUDGMENT OF THE CIRCUIT COURT OF PIKE COUNTY DENYING POST -
CONVICTION RELIEF ISAFFIRMED. ALL COSTSOF THIS APPEAL ARE ASSESSED
TO THE APPELLANT.

KING, C.J.,BRIDGESAND LEE, P.JJ., MYERS, GRIFFIS, BARNES AND ISHEE,
JJ., CONCUR. IRVING J.,, CONCURSIN RESULT ONLY
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